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Anwar al-‘Awlaqī against the Islamic Legal Tradition 

Andrew F. March 

Associate Professor, Department of Political Science, Yale University 

 
The most important thing for the Muslim is not to betray his religion. Serving in the American army and 

fighting Muslims is treason to Islam. America today is the Pharaoh of yesterday. She is the enemy of Islam. 

No Muslim is permitted to serve in its army except with the intention of betraying it like Ni�āl [�asan]. 

Loyalty (al-walā’) in Islam is only to God, His Messenger and the believers, and not to the patch of sand 

they call “the nation.” The loyalty of the American Muslim is to the Muslim umma and not to America, and 

brother Ni�āl is proof of this through his blessed action, may God reward him to the utmost. 

– Anwar al-‘Awlaqī 

 
It is abhorred for a Muslim who requests an amān from unbelievers [by swearing] on his religion to 

deceive or betray them, for treachery [ghadr] is forbidden in Islam. The Prophet said: “He who betrays a 

trust will have a flag stuck in him on the Day of Judgment so that his betrayal may be known.” 

– Mu�ammad Ibn A�mad al-Sarakhsī (d. 1090) 

 

The question of citizenship within a non-Muslim polity intersects a series of core 

issues of Islamic political ethics. Non-Muslim states are by definition those states which 

are not governed in accordance with God’s revealed Law; their justice is thus suspect. 

They are by definition those states which do not accord a privileged status for God’s true 

religion and do not provide it with its due protections; their legitimacy is thus suspect. 

Non-Muslim societies are by definition united around goals and interests which are un-

Islamic; solidarity with them is thus suspect. Non-Muslim states might find themselves at 

war with Muslim ones or pursue their aims at the expense of Muslims; loyalty to them is 

thus suspect. 

As a religion which traditionally invests public power and communal cohesion 

with immense religious significance, and which emerged and matured in the conditions 

of power and expansion, the minority condition is one whose moral script is still in the 

process of being written. Indeed, while the view that even residing under non-Muslim 

authority is forbidden has always been a minority doctrine within Islamic law,
1
 taking up 

the question of its permissibility remains to this day a juridical topos encountered in most 

treatises on Islamic law and the minority condition. Jurists use this question not only to 

dispel pious concerns that living under non-Muslim authority might be sinful or 

impermissible, but also to discuss the conditions which must be fulfilled in order for such 

residence to be permissible, in other words, as an entry into substantive discussions on 

political obligation in non-ideal conditions.
2
 

                                                 
1
 See Khaled Abou El Fadl, “Islamic Law and Muslim Minorities: The Juristic Discourse on Muslim 

Minorities from the Second/Eighth to the Eleventh/Seventeenth Centuries.” Islamic Law and Society 1 (2): 

141-187. 
2
 See, in particular, Khālid ‘Abd al-Qādir, Fiqh al-aqalliyyāt al-muslima (Tripoli, Lebanon: Dār al-Īmān, 

1998); Yūsuf al-Qara�āwī, Fī fiqh al-aqalliyyāt al-muslima (Cairo: Dār al-Shurūq, 2001); ‘Abd Allāh Ibn 

Bayya, �inā‘at al-fatwā wa-fiqh al-aqalliyyāt (Jedda/Beirut: Dār al-Minhāj, 2007); Sulaymān Mu�ammad 

Tūbūlyāk (transliteration from Bosnian of “Sulejman Topoljak”), al-A�kām al-siyāsiyya li’l-aqalliyāt al-

muslima fī’l-fiqh al-Islāmī (Beirut: Dār al-Nafā’is, 1997); Taha Jabir al-Alwani, Towards a Fiqh for 

Minorities: Some Basic Reflections (Herndon, VA: International Institute of Islamic Thought, 2003); 
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 For most Islamic scholars the general question of political obligation to a non-

Muslim state falls under the rubric of the duty to uphold contracts and promises. Once a 

Muslim has accepted the security of a non-Muslim state which also allows him the 

freedom to manifest his religion he is bound to obey its laws, including paying taxes that 

contribute to general social welfare. Crucially, for most scholars, this is a moral duty 

grounded in religion and not a mere quietest exhortation to avoid punishment or other 

negative consequences for the Muslim community. 

What are the limits, however, of the obligations to a non-Muslim political 

authority to which a Muslim may in good conscience consent? Specifically, is loyalty 

during wartime an obligation of citizenship to which a Muslim may legitimately contract 

himself? At the most general level, there are two basic attitudes for which Islamic 

revelatory texts provide grounding which serve to problematize the idea of being loyal to 

a non-Muslim state. The first is the idea that Muslims should not ally themselves with 

non-Muslims or non-Muslim polities. Islamic scholars often point to a series of Qur’ānic 

verses which prohibit Muslims from forming bonds of loyalty (walā’, muwālāh) with 

unbelievers (5:51,
3
 60:1,

4
 4:144,

5
 3:118

6
) to draw the conclusion that political allegiance 

to unbelievers, of which they consider citizenship to be a form, is impermissible. The 

second, inverse, position is that Muslims should not harm individual Muslims and even 

less so the interests of the Muslim community or polity. A just life for a Muslim does not 

only consist in performing acts of worship or avoiding sin, but in serving the community 

of believers in any way required of him, including (perhaps especially) in war for the 

                                                                                                                                                 
Shaykh Ibn Baz and Shaykh Uthaymeen, Muslim Minorities: Fatawa Regarding Muslims Living as 

Minorities (Hounslow, UK: Message of Islam, 1998) and ‘Abd al-Mun‘im Mu��afā �alīma (Abū Ba�īr al-

�ar�ūsī), “Man dakhala diyār ghayr al-muslimīn bi-‘ahd wa amān mā lahu wa mā ‘alayhi” (online at 

http://www.abubaseer.bizland.com/ and on file with the author). Also of note are the fatwās of the 

European Council for Fatwa and Research and the Islam OnLine website, as well as Majdī ‘Aqīl Abū 

Shamāla, ed., Risālat al-Muslimīn fī bilād al-gharb (Irbid, Jordan: Dār al-Amal, 1999), which includes 

important essays by Qara�āwī and Lebanese scholar Fay�al Mawlawī, amongst numerous others. For a 

Shi‘ite perspective, see Mu�ammad �usayn Fa�l Allāh, al-Hijra wa’l-ightirāb: ta’sīs fiqhī li-mushkilat al-

lujū’ wa’l-hijra (Beirut: Mu’assasat al-‘Ārif li’l-Ma�bū‘āt, 1999) and ‘Alī al-�usaynī al-Sīstānī, al-Fiqh 

li’l-mughtaribīn (London/Beirut: Mu’assasat al-Imām ‘Alī, 2002). 
3
  “O you who believe! Take not the Jews and the Christians for your friends and protectors: They are but 

friends and protectors to each other. And he amongst you that turns to them (for friendship) is of them. 

Verily God guides not a people unjust.” All translations from the Qu’rān are based on Yusuf Ali’s 

translation with some minor alterations in style. 
4
 “O you who believe! Take not my enemies and yours as friends (or protectors), offering them (your) love, 

even though they have rejected the Truth that has come to you, and have (on the contrary) driven out the 

Prophet and yourselves (from your homes), (simply) because you believe in God your Lord! If you have 

come out to strive in My Way and to seek My good pleasure, (take them not as friends), holding secret 

converse of love (and friendship) with them: for I know full well all that you conceal and all that you 

reveal. And any of you that does this has strayed from the Straight Path.” 
5
 “O you who believe! Take not for friends unbelievers rather than believers. Do you wish to offer God an 

open proof against yourselves?” 
6
 “O you who believe! Take not into your intimacy those outside your ranks. They will not fail to corrupt 

you. They only desire your ruin. Rank hatred has already appeared from their mouths. What their hearts 

conceal is far worse. We have made plain to you the signs, if you have wisdom.” 
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cause of Islam. This intuitive stance receives authoritative grounding in both the Qur’ān 

and in a few reports of Muhammad’s speech (�adīth) considered to be authentic and 

accurately transmitted.  

This question, perhaps unlike that of legitimate residence, is far from a scholastic 

anachronism. The idea of service in non-Muslim armies engaged in wars of any kind for 

any purpose against Muslims presents a profound crisis of conscience for many Muslims 

of varying degrees of piety, as does supporting such war efforts indirectly through 

taxation. For a much smaller number of Muslims, the moral challenge consists in 

restraining oneself by not actively fighting against one’s state of citizenship or residence 

if it is engaged in hostilities against Muslims. 

What is the relationship of events like the July 7, 2005 London bombings, the 

November 2009 Fort Hood massacre and the attempted bombing of Times Square to the 

(Sunnī) Islamic legal tradition? What are the ethically most important features of these 

events from the standpoint of Islamic law? Do Islamic juridical discourses stress the 

distinction between the targetable soldiers at Fort Hood and the non-targetable civilians 

of London, Madrid and New York? How is the status of the militant agents treated, most 

of all their possible conflicting obligations to multiple communities? What do juridical 

discussions of this question reveal about Islamic attitudes towards the authority and 

legitimacy of the non-Muslim state, and the limits of political and moral obligation in 

conditions regarded from the Islamic perspective as unjust? 

 

Jihadi Fiqh and the Targeting of Civilians 

 

 With the exception of the Fort Hood massacre, the attacks in London, Madrid and 

New York are most commonly characterized in non-Muslim discourses primarily as acts 

of “terrorism.” The force of this (not inaccurate) designation is to focus on the identity 

and status of the victims as well as the intent of the perpetrators. These are acts which not 

only kill non-combatants but intentionally target civilians for killing.  

 What do supporters of these attacks say in defense of them? Importantly, they 

converge with the common Western discourse in regarding the identity of the victims as 

the most ethically-salient feature of these attacks. When ethical justifications of attacks 

from September 11, 2001 to the failed Times Square incident seek to establish their 

legitimacy within the terms of Islamic law, they by-and-large seek to prove that the 

victims were legitimately targetable. While this is commonly regarded as the most 

challenging and controversial feature of such events, I will show in this essay that this is 

a deliberate strategy of avoiding a much knottier question within Islamic law. For 

establishing that certain persons are in principle targetable or legitimate collateral damage 

does not establish that any person is justified in targeting them without regard to that 

person’s status and other moral obligations. Whether killing civilians is categorically 

condemned within Islamic law, these acts of domestic terrorism are almost always 

violations of moral obligations arising from an explicit or implicit social contract. 

Discussion of the permissibility of killing civilians in Islamic law is thus primarily a 

diversionary tactic within jihadi discourses. 

An important text to begin with in this context is Shaykh ‘Abd al-‘Azīz ibn �āli� 

al-Jarbū‘’s justification of the September 11 attacks, “al-Ta’�īl li-mashrū‘iyyat mā �asala 
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li-Amrīka min tadmīr” (“Establishing the Legitimacy of the Destruction Which Befell 

America”).
7
 This text is a 76-page point-by-point justification of the September 11 

attacks from an Islamic juridical and theological perspective. Al-Jarbū‘, a Saudi scholar 

trained and educated in the institutions of the Kingdom’s religious establishment, was 

imprisoned between late 2001 (after the publication of this text on the internet) and May 

2005 as part of the regime’s efforts to contain dissident religious scholars. This text is 

instructive for understanding the specific Islamic arguments in defense of all aspects of 

those events when they are laid out systematically and analytically for an internal Islamic 

audience.  

It is also a text which has been influential within jihadi doctrine. An anonymous 

text justifying the July 7, 2005 London bombings (to my knowledge, the most explicit 

and elaborate such text) is clearly styled after Jarbū‘’s in its title (“al-Ta’�īl li-

mashrū‘iyyat mā jarā fī Landan min tafjīrāt”: “Establishing the Legitimacy of the London 

Bombings”), structure and arguments. In addition to these two texts, I will focus on the 

public utterances of the most famous advocate of Muslim violence against one’s non-

Muslim state of citizenship as part of the defensive jihād against Western warring 

powers, Anwar al-‘Awlaqī. 

 These contemporary jihadi justifications of attacks on civilians tend to focus on 

four main claims: 

 

1. The Prophet allowed for the killing of women, children and the elderly (read: 

civilians) as collateral damage when distinction was not possible. 

2. The Prophet engaged in collective punishment of entire peoples, including 

women, children and the elderly. 

3. Civilians are actually culpable in the case of democratically-elected governments 

waging war against Muslims. 

4. Since non-Muslim regimes are killing Muslim civilians, it is permissible to 

reciprocate by killing non-Muslim civilians according to the tit-for-tat principle of 

treatment in kind (al-mu‘āmala bi’l-mithl), both as a legitimate tactic of war and 

also as just revenge for the suffering of Muslims. 

 

All of these arguments rely for their background plausibility on the theologico-political 

doctrine of the assumption of non-obligation (barā’a) to non-Muslims. Contemporary 

jihadi fiqh reasserts the classical assumptions that the basic status or principle (al-a�l) of 

relations with unbelievers is war, that Muslims are bound to relationships of loyalty only 

to Muslims and ought to disassociate from infidels (al-walā’ wa’l-barā’) and thus that it 

is peace, not war, which requires explicit justification. These doctrinal claims are 

sometimes used to direct the believer to a certain psychological state of indifference to 

the fate of unbelievers. Jarbū‘ writes:  

 
We are not to be held accountable either by revelation or reason if a catastrophe strikes 

the unbelievers or some destruction befalls them, condemning what happened to them, 

pronouncing censure upon the deed and the perpetrator, proclaiming our disassociation 

                                                 
7
 The text has been available at http://alansar.hopto.org/jar/ and is on file with the author. 
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from them, and defending Islam in the most feeble-minded way, saying “poor Islam is 

not at fault and is not capable of such a thing.” … Rather we must hold to the word of 

truth and that which is right, or be silent … We are not members of Congress or the 

muftis of the White House. … It is our duty to proclaim our disassociation from the 

unbelievers and our rejection of what they believe, inciting against them and exposing 

their plans and designs, infiltrating their ranks and lying in wait for them so that God may 

inflict suffering upon them; this is the least of what is due to the brothers of monkeys and 

pigs. 

 

In support of this he invokes Q. 9:52
8
 and 60:4.

9
 

 To give a brief summary, then, of the four main arguments in defense of killing 

civilians before turning to what might be missing from an Islamic juridical standpoint: 

 

1. Killing civilians as collateral damage 

 

As is well-known, classical Islamic law did not have strict categories of 

combatant and civilian, but rather asked primarily about unbelieving women, children, 

old men and religious figures. (Occasionally, merchants or peasants might be added to 

this list.) What was important was not some formal status of membership in a military or 

present behavior, but the potential dangerousness of certain persons to Muslims. It was 

assumed that the normal state of affairs was that women, children and old men would not 

be carrying weapons against Muslims, and that the first two might be of some use to 

Muslims after victory. 

The first task of jihadi fiqh is, thus, to show that the ban on killing “civilians” 

(women, children, the elderly) is not a categorical prohibition but rather a contingent one 

based on assumptions which can be shown to be inapplicable in specific cases. Jihadi 

scholars and publicists first show that women can certainly be killed in particular 

circumstances. Jarbū‘ notes that the Prophet commanded the killing of two slave-girls for 

singing slanderous songs about him, according to a �adīth-report included in the 

collections of Abū Dāwūd, al-Nisā’ī, and al-Bayhaqī and commented upon in �abarī’s 

History and Ibn Hishām’s Sīra. He notes also that women apostates and those who fight 

Muslims can be killed, thus establishing that women can in principle be subject to 

treatment as enemies of Islam according to the laws of war. 

However, the above describes the conditions when particular individual women 

may be killed for crimes they personally committed. Jarbū‘ then submits that all scholars 

have agreed unanimously that it is permissible to kill innocent women, children and old 

men if they cannot be distinguished or isolated from soldiers, especially when the 

mujāhidūn hope to catch the enemy by surprise. He cites �adīth-reports where the 

Prophet excused the killing of children of unbelievers in a night raid by saying “they are 

part of them” (hum minhum) and quotes Ibn Qudāma’s response in the Mughnī to those 

who claim the Prophet forbade killing women and children: The ban only pertains to the 

intent to kill women and children for no military purpose and not the above-described 

                                                 
8
 “We can expect for you either that God will send His punishment from Himself or by our hands.”  

9
 “We are free of you and whatever you worship besides God. We have rejected you and there has arisen 

between us and you enmity and hatred forever – unless you believe in God and Him alone.” 
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circumstances. Jarbū‘ also notes that the Prophet used mangonels during sieges which do 

not discriminate and thus result in the death of civilians. He summarizes his case by 

criticizing Islamic scholars who proclaim that Islam prohibits the killing of women and 

children without qualifying or limiting that prohibition (min dūn taqyīd wa lā takh�ī�). 

(38)  

The use of the “night raid” �adīth and the “hum minhum” expression is ubiquitous 

in jihadi justifications of attacks on civilians.
10

 This argument overlaps with military 

necessity or “fighting well” arguments which point to the need to damage a country’s 

economic capacity or political will to wage war against Muslims, or point to the 

circumstances of asymmetrical warfare where it is difficult to attack military targets 

directly. 

The primary locus for juridical discussions of military necessity is the question of 

the enemy using Muslim human shields (tatarrus) to deter a Muslim attack. This question 

was, in fact, of the primary scenarios through which Abū �āmid al-Ghazālī elaborated 

his conception of public interest as a source of legal reasoning when the revelatory texts 

are silent (ma�la�a mursala). I will return to Ghazālī’s reasoning in my conclusion but it 

suffices to note here that Ghazālī argued that the Muslim army could violate Qur’ānic 

prohibitions on killing believers if it was absolutely certain (qat‘ī) that a failure to use 

lethal force in this particular instance would threaten the entirety of the Muslim 

community in their absolutely necessary interests (�arūriyyāt).
11

 The issue of killing 

civilians as collateral damage is taken up through the juridical literature under the 

concept of tatarrus. 

This juridical precedent of discussing the permissibility of killing human shields 

runs rampant throughout contemporary jihadi discourse, especially in their justification of 

killing Muslims. By far the most famous doctrinal statement on this matter is a document 

by Abū Ya�ya al-Lībī (�asan Mu�ammad Qā’id), a spokesman and activist for al-Qā‘ida, 

entitled “al-Tatarrus fi’l-jihād al-mu‘ā�ir” (“Human Shields in Modern Jihad”).
12

 Al-Lībī 

suggests two different situations involving human shields: “compulsory” (i��irārī), when 

Muslim and dhimmī (“those unbelievers whose blood has been made inviolable”) 

prisoners are forced to reside amongst the enemy in the war zone, and “voluntary” 

(ikhtiyārī), when Muslim merchants, travelers or converts remain within enemy object by 

choice. He quotes al-Ja��ā�’s A�kām al-Qur’ān, al-Kāsānī’s Badā’i‘ al-�anā’i‘, al-

Shāfi‘ī’s al-Umm, and al-Māwardī’s al-�āwī to the effect that attacking in both of the 

cases is permissible.  

He argues that scholars have justified this on six grounds: that there is a scholarly 

ijmā‘ that this is allowed when it is feared that harm will befall Muslims if they do not 

                                                 
10

 See Anwar al-‘Awlaqī’s May 23, 2010 interview with al-Malā�im Media.   

http://www.youtube.com/watch?v=OoIg0a-fuOU&feature=related (beginning at 6:38).  
11

 Abū �āmid al-Ghazālī, al-Musta�fā min ‘ilm al-u�ūl (Beirut: Dār I�yā’ al-turāth al-‘arabī), Vol. 1, p. 218. 
12

 This text was released on the internet in April 2006, and was referred to directly by Aymān al-Zawāhirī 

in an interview in April 2008. It can be found through an internet search, for example at 

http://www.muslm.net/vb/showthread.php?t=158076, and is on file with the author. 
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attack using weapons likely to cause collateral damage; that the Prophet’s practice of 

using catapults (majānīq) establishes a normative precedent; that the aforementioned 

“night raid �adīth (“hum minhum”) further strengthens the normative precedent; that the 

collateral damage from using “weapons of mass destruction” like catapults when 

Muslims or protected infidels are intermixed in the population is similar enough to 

attacking when one knows that human shields will be killed because in both cases the 

intention is to attack only the enemy; and that one should always seek to avoid the greater 

harm (and other variations on this legal maxim), which is sometimes caused by failing to 

fight rather than fighting and unintentionally killing innocents. Al-Lībī summarizes the 

four main consequentialist considerations for allowing attacks which one knows will kill 

Muslim and dhimmī innocents when abstaining from such acts will result in greater harm 

to the generality of Muslims and Islam itself:  

 
First: Fear that unbelievers will seize control of Muslim lands and gain mastery over 

Muslims. 

Second: Unbelievers’ superiority over Muslim lands leads to corruption (ifsād) of 

religion and worldly existence, which entails endless forms and manifestations of harm 

and corruption. 

Third: Abstaining from attacking them because of the Muslims living among them 

amounts to the suspension (ta‘�īl) of the obligation of jihād.  

Fourth: If the unbelievers know that they can deter Muslims from attacking them because 

of the presence of Muslims amongst them, they can use this as a way of protecting 

themselves and preventing Muslims from ever fighting them. 

 

Al-Lībī then runs in familiar and predictable fashion through the great crimes against 

Islam since the onset of colonialism and forced secularization to establish that the harms 

which the classical jurists feared when they were reluctant to constrain the practice of 

jihād by an absolute prohibition on killing innocents through collateral damage are more 

than present in the contemporary Muslim world. Defensive jihād is called for in general, 

which means that in many cases (not all – al-Lībī, importantly, seems concerned to show 

his regard for legal method and moral cautiousness) it will be justified to sacrifice the 

equivalent of human shields. I will return in my conclusion to al-Lībī’s discussion of the 

ethics of proceeding with attacks which run the risk of shedding innocent Muslim blood. 

 

2. Collective punishment 

 

Of course, acts of terrorism are precisely those acts which do not kill civilians 

who happen to be indistinguishable from soldiers, but those which directly target 

civilians. Even al-Lībī quotes favorably from al-Sarakhsī: “The Muslim attacker has to 

target (yaq�id) the warring unbeliever (�arbī) because if he can actually distinguish 

(tamyīz) between the warring unbeliever and the Muslim civilian, then it becomes a duty 

to do so.”) Jarbū‘ and other jihadi theorists thus direct attention to the Prophet’s 

occasional practice of collective punishment. Jarbū‘ quotes Ibn �azm to the effect that 

“when the Prophet massacred the Banī Qurayza tribe for their perfidy, not a merchant or 
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farmer or old man was spared.” He further invokes Ibn al-Qayyim’s Zād al-mi‘ād: “If a 

part of a people violates or reneges on a treaty or agreement and the rest of the people 

consents to this then the entire population becomes in violation of it, and thus subject to 

treatment as a warring people.” (38) 

 

3. Democratic culpability 

 

If this justifies collective punishment in a hierarchical, tribal context, it does so a 

fortiori in democracies where the civilian population freely and publicly endorses the 

policies of its government. In the case of America, Jarbū‘ regards “participation by voting 

in the decision to massacre Muslims, exporting shame and indecency to Islam and 

Muslims and participating in the corruption of Muslims and diverting them from their 

religion” as making all American civilians licit for targeting in war as enemies of Islam. 

(38) The London bombing text also states clearly that “any Briton who voted for fighting 

is a combatant, or at least aids and abets combat.” (7) Mohammed Siddique Khan, the 

organizer of the London bombings, stated in his martyrdom video that “[y]our 

democratically elected governments continually perpetrate atrocities against my people 

all over the world. And your support of them makes you directly responsible, just as I am 

directly responsible for protecting and avenging my Muslim brothers and sisters.”
13

 

‘Awlaqī reiterates this doctrine: “Non-combatants are people who do not take part in the 

war. As far as the American people are concerned, they collectively take part in the war, 

because they elected this administration, and they finance this war. In the recent 

elections, and in the previous ones, the American people had other options, and could 

have elected people who did not want war. Nevertheless, these candidates got nothing but 

a handful of votes.”
14

 

 

4. Reciprocity 

 

A number of Qur’anic verses can be invoked in support of acts on civilians in 

response to Muslim civilian deaths. Q. 2:191 reads: “And fight not against them near the 

Sacred Mosque unless they fight against you there first; but if they fight against you, slay 

them.” Q. 2:194: “Fight during the sacred months if you are attacked for a violation of 

sanctity is [subject to the law of] just retribution. Thus, if anyone commits aggression 

against you, attack him just as he has attacked you - but remain conscious of God, and 

know that God is with those who are conscious of Him.” 

 The unattributed text justifying the July 7, 2005 bombings in London states 

explicitly that “we are permitted to do to the infidels as they do to us.”
15

 The text cites 

                                                 
13

 http://www.cnn.com/2005/WORLD/europe/09/02/london.claim/index.html  
14

 May 23, 2010 interview with al-Malā�im Media. http://www.youtube.com/watch?v=OoIg0a-

fuOU&feature=related (at 5:57). 
15

 “al-Ta’�īl li-mashrū‘iyyat mā jarā fī Landan min tafjīrāt wa’l-radd ‘alā’l-bayān al-mash’ūm li-Abī Ba�īr 

al-�ar�ūsī,” p. 11. (The title “Establishing the Legitimacy of the Explosions which Occurred in London and 

a Response to the Vile Declaration of Abū Ba�īr al-�ar�ūsī” parallels almost exactly Jarbū‘s text on 9/11, 

which it cites as its main source of authority.) This text can be found on the internet and is on file with the 

author. 
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two additional Qur’anic verses for this: 16:126 (“If you punish then punish in the manner 

in which you were punished;” the text does not quote the rest of the verse: “if you are 

patient then that is the best course for those who are patient.”) and 42:39-40 (“Those who 

when an injustice afflicts them help themselves. The recompense for an injury is an equal 

injury.”). The text also quotes Ibn Taymiyya’s judgment (in his Fatāwā) that it is 

permissible to cut the enemy’s trees and burn their crops if they have done this to 

Muslims and a number of other classical scholars on the subject of reciprocity in war. 

In addition to making such attacks permissible, it is sometimes asserted that 

Muslim civilian suffering makes reprisal attacks mandatory, both on deterrence grounds 

(‘Awlaqī states that the message Muslims should be sending to America is “if you 

aggress against us then we will aggress against you, and if you kill some of ours then we 

will kill some of yours”
16

) and, in the words of Siddique Khan in his martyrdom video 

“for you to taste some of what you have made us taste before.” Awlaqī has referred to 

civilian casualties that Muslims might be able to bring about in the West as a “drop in the 

ocean” compared to the one million Muslim civilians ‘Awlaqī counts have been killed by 

America.
17

 

 

What jihadi arguments in essence come down to is that loyalty to non-Muslim 

countries is always at best tenuous, that certain countries in particular are presently at war 

with Muslims, that those countries are targetable at large and thus that Muslims have no 

choice but to do everything in their power out of loyalty to and concern for the Muslim 

community. In the words of al-‘Awlaqī speaking about Ni�āl �asan and the charge of 

treason and perfidy in his attack on fellow soldier at Fort Hood: 

 
The most important thing for the Muslim is not to betray his religion. Serving in the 

American army and fighting Muslims is treason to Islam. America today is the Pharaoh 

of yesterday. She is the enemy of Islam. No Muslim is permitted to serve in its army 

except with the intention of betraying it like Ni�āl. Loyalty (al-walā’) in Islam is only to 

God, His Messenger and the believers, and not to the patch of sand they call ‘the nation.’ 

The loyalty of the American Muslim is to the Muslim umma and not to America, and 

brother Ni�āl is proof of this through his blessed action, may God reward him to the 

utmost.
18

 

 

It is hardly surprising that this should be the view not only of jihadi activists but of the 

majority of the guardians of a religion’s orthodoxy. Is this not what we expect of a 

religious doctrine of political ethics and does this not reflect the classic secular fear of 

religious diversity within a body politic as expressed in early modernity by Hobbes, 

Locke, Rousseau and many others? 

What is missing from this account on the Islamic side? Here it is necessary to step 

back from contemporary polemics and introduce the classical juridical approach to the 

                                                 
16

 May 23, 2010 interview with al-Malā�im Media. 
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17

 May 23, 2010 interview with al-Malā�im Media. http://www.youtube.com/watch?v=OoIg0a-

fuOU&feature=related (at 9:07). 
18
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loyalties and obligations of Muslims who had the misfortune of living their lives under 

the authority of non-Muslims. 

 

Classical Fiqh and the Conditions for Engaging in Hostilities
19

 

 

A series of Qur’ānic verses exhort Muslims to honor any contract (usually ‘ahd or 

‘aqd, sometimes mīthāq) into which they enter: 

 

“It is not righteousness to turn your faces towards East or West, but rather righteousness 

is … to fulfill the contracts which you make.” [2:177] 

 

“O you who believe! Fulfill all contracts.” [5:1] 

 

“Fulfill God’s covenant when you have entered into it and break not your oaths after 

asserting them, for you thereby make God your guarantor.” [Q. 16:91] 

 

“Fulfill every contract for contracts will be answered for [on the Day of Reckoning].” 

[Q.17:34] 

 

“It is those who are endued with understanding that receive admonition, those who fulfill 

the covenant of God and do not violate their agreements.” [13:19] 

 

There is also a famous �adīth reported through multiple chains and in multiple 

forms about the sinfulness of breaching contracts: “When God gathers all earlier and later 

generations of mankind on the Day of Judgment he will raise a flag for every person who 

betrays a trust (ghādir) so it might be said that this is the perfidy of so-and-so, son of so-

and-so.”
20

  

In addition to these texts which deal generally with the status of promises and 

contracts there are a number of revelatory texts which apply this duty to the context of 

military conflict with non-Muslims. Verse 8:72 speaks of those who failed to join the 

Islamic community through migration: “If they [Muslims living amongst non-Muslims] 

seek your aid in religion, it is your duty to help them, except against a people with whom 

you have a treaty.” 

A �adīth reported in Muslim’s �a�ī� applies the principle of upholding promises 

provided to non-Muslims not to fight them to a personal level. It is reported that a 

Companion of the Prophet, �udhayfa ibn al-Yamān said 

 
Nothing prevented me from being present at the Battle of Badr except this incident: I 

came out with my father �usayl to participate in the Battle but we were caught by some 

Qurayshi unbelievers. They said: “Do you intend to go to Mu�ammad?” We said: “We 

do not intend to go to him but we wish to go back to Medina.” So they took from us a 

                                                 
19

 This section is taken from my book Islam and Liberal Citizenship: The Search for an Overlapping 

Consensus (New York: Oxford University Press, 2009), pp. 184-189. 
20
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covenant in the name of God that we would turn back to Medina and would not fight on 

the side of Mu�ammad. So when we came to the Messenger of God and related the 

incident to him he said: “Both of you proceed to Medina. We will fulfill the covenant 

made with them but seek God’s help against them.”
21

  

 

Although the episode does not deal with a contract with non-Muslims arising as a 

consequence of legal residence, it seems a perfect example of the justification of some 

Muslims refraining from fighting non-believers because of a promise made to them. The 

fact that the �adīth is situated during the lifetime of Mu�ammad (when there can be no 

question about a Muslim’s fealty to the leader of the community and his obligation to 

participate in jihād) can only add to its potency as a guide for Muslim behavior in non-

apostolic times.
22

   

 Jurists from across the Sunni schools are quite clear that contracts made with non-

Muslims are as morally binding as those made with Muslims, and that “Islam has 

obligated Muslims to respect their contracts and their agreements with others in peace 

and in war equally.”
23

 (741). Muslim behavior in a non-Muslim state is generally treated 

in relation to the legal concept of amān, the formal guarantee of security from a 

potentially hostile entity which is a form of contract imposing obligations on both sides. 

Jurists are unanimous in holding that the enjoyment of amān imposes on the Muslim 

certain moral and sometimes legal obligations to the non-Muslim entity in question.
24

 Al-

Sarakhsī (d. 1090) declared that “it is abhorred for a Muslim who requests an amān from 

them [by swearing] on his religion to deceive or betray them, for treachery [ghadr] is 

forbidden in Islam. The Prophet said: ‘He who betrays a trust will have a flag stuck in his 

anus on the Day of Judgment so that his betrayal may be known.’”
25

 The �anbalī Ibn 

Qudāma (d. 1223) agrees with, and in fact goes beyond, the �anafī position: 

 

Whoever enters the land of the enemy under an amān shall not cheat them in transactions. 

[This] is forbidden, because they only gave the amān under the condition of refraining 

from deceit or betrayal, and of his [guarantee of] security to them from himself. Even if 

                                                 
21

 Muslim, �a�ī�, Kitāb al-Jihād wa’l-siyar, Bāb al-wafā’ bi’l-‘ahd. 
22
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25
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this [contract] is not explicitly pronounced it is still binding because it is presumed. For 

this same reason, whoever comes to one of our lands from one of theirs under an amān 

and betrays us thereby violates his contract. So if this is established then it is not 

permitted [for a Muslim] to betray them, because this is deceit [ghadr], which is not 

permitted in our religion. The Prophet said: “Muslims are bound by their terms.” [al-

muslimūn ‘inda shurū�ihim] If a Muslim under an amān steals, cheats or borrows 

something from a non-Muslim and then flees to dār al-Islām then if the non-Muslim goes 

there under an amān Muslim authorities are obligated to provide for the return of his 

property as if he had taken it from a Muslim.
26

 

 

Note a number of additional elements to this basic position, most importantly: (like many 

Western doctrines of political obligation) a recognition of tacit agreements, the usage of 

parity and reciprocity as operative ethical values, as well as the legal point that Muslim 

authorities may in fact enforce the rights of non-Muslims.
27

 

For most contemporary Islamic scholars, the question of general political 

obligation to a non-Muslim state falls under the rubric of the duty to uphold contracts, 

including the duty to obey laws relating to war. Once a Muslim has accepted the security 

of a non-Muslim state he is bound to follow all of its laws, including paying taxes that 

contribute to general social welfare.
28

 In one fatwā, a scholar responds that Muslims 

should continue to obey the law and pay taxes to the American government even during a 

war against a Muslim country because there is a general obligation to abide by the laws 

of one’s country, and because “falling in trouble with the law is worse than the fact that 

part of your taxes is used by the government to display some sort of anti-Islam 

campaigns, such as giving full and blind support to the Israeli atrocities in Palestine.”
29

  

There are at least two interpretations of such a position: On one reading, it could 

be seen as part of the Sunnī tradition of quietism developed as a doctrine of political 

obligation to tyrannical regimes during centuries of unjust rule in Muslim countries. This 

tradition is summed up by the popular proverb: “Better one hundred years of tyranny than 

                                                 
26
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one day of civil unrest [fitna].” This first interpretation gives a Muslim reasons to act in 

accordance with his civic duties, but not reasons to choose or endorse such duties as a 

non-Muslim regime would impose. Furthermore, it is not clear that this reason for 

obeying laws stems from a recognition of the moral status of other citizens, of the rights 

of the wider society or of the legitimacy of the regime. It is consistent with a purely 

instrumental, self-regarding attitude of judging what is in the best interests of the Muslim 

community. 

On a different reading, it could be seen as an attempt to balance ethical 

obligations, concluding in this case that the duty to uphold a contract is greater than the 

duty not to contribute proportionally to an unjust policy. This is akin to another 

traditional Sunnī position, a rival to the above one: “There can be no obedience to man 

[makhlūq; lit: a created being] in disobedience to God [khāliq; lit: the Creator].” This 

second interpretation invites a certain interrogation of one’s political regime in light of 

one’s other, metaphysically-derived, ethical commitments. Thus, in another fatwā, Qa�arī 

scholar ‘Alī Mu�yī al-Dīn al-Qara Dāghī argues that the duty not to lie obligates a 

Muslim to pay taxes to a non-Muslim state, but that the duty “to abide by the laws of the 

country [only holds] so long as they do not contradict the Laws of God. If there is such a 

contradiction, no one should be obeyed at the expense of disobeying God.”
30

 Of course, 

this position results in problems of its own, namely that Muslims will not endorse 

citizenship as such but rather assume a “line-item” approach of picking and choosing 

which laws do not involve “disobedience to the Creator.”
31

  

This is not a problem that can be resolved definitively. While liberal doctrines of 

civil disobedience might support Muslim refusal in some cases – say refusing to comply 

with the French or Turkish headscarf bans – such doctrines do not constitute a general 

acquiescence to a private veto over every law. But we should not be distracted at the 

moment by this wider question of political obligation. What I believe the Islamic 

insistence on adherence to contracts shows, however, is precisely that justice, generally 

speaking, applies across religious differences: in principle, Muslims are required to 

regard duties arising out of contracts with non-Muslims as binding unless the duties 

involve performing a prohibited act; paying taxes and in general following the laws of a 

non-Muslim state which protect the rights of Muslims are not presumed in themselves to 

involve disobedience to the Creator.  

 On this chapter’s narrower question of loyalty in wartime, however, Muslim 

jurists are able to speak more precisely. It is quite clear for the majority that this duty to 

honor contracts (al-wafā’ bi’l-‘aqd) and to abide by conditions freely endorsed (al-

muslimūn ‘inda shurū�ihim) overrides for many jurists any general duty to contribute to 

an Islamic polity’s military efforts against a state of residence. Indicative here are the 

juridical treatments on the behavior of Muslim prisoners. Note how seriously the 

canonical 13
th

-century Shāfi‘ī jurist al-Nawawī takes the act of agreeing to conditions: 

 

                                                 
30
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31
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mughtaribīn, p. 184) 
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If they capture [a Muslim soldier] then he is obligated to flee as soon as he can. If they 

free him without condition then he is obligated to try and fights them because they are 

unbelievers with no guarantee of security. But if they free him on the condition that he is 

under a guarantee of security [amān] from them, then they are also under a guarantee of 

security from him. If they guarantee his security and ask for a guarantee from him then it 

is forbidden for him to fight them or steal their property on the basis of what the 

Almighty has said: “O you who have believed! Fulfill all contracts.” [5:1] But if they 

violate their guarantee to him then he may do so as well to them. If they free him under a 

guarantee of safety but without asking for one themselves, then even in this case the 

majority say that they are still under such a guarantee on his part because of their placing 

him under a guarantee.
32

 

 

Ibn Qudāma advances a similar position with the addendum that even the condition to 

remain in the country rather than return to the Islamic polity must be honored, again “for 

the Prophet said: ‘Muslims are bound by their conditions.’”
33

  

While the jurists in question do not seem to address directly the obligations of 

Muslims residing or visiting non-Muslim countries for non-martial purposes towards the 

war effort of a Muslim polity, the only reasonable interpretation is that if the above 

applies to prisoners during wartime then it does a fortiori to non-prisoners and non-

combatants who reside or enter there willingly under an amān. The duty to honor 

contracts, even tacit ones, is binding on all Muslims, and entering a non-Muslim land is 

only done under an amān, which is regarded as a contract that includes amongst its 

conditions the obligation to do no harm to non-Muslim interests. If a Muslim decides that 

it is his duty to serve in a jihād or otherwise advance Muslim interests over non-Muslim 

ones then jurists (as we saw with the Sarakhsī quote in the previous section) require that 

he first renounce his amān as a way of advising non-Muslims honorably of his intentions.  

 This value, articulated deeply and widely in the classical legal tradition, is the 

most common Islamic justification for honoring non-Muslim interests while residing in 

non-Muslim lands. The European Council for Fatwa and Research  
 

prescribes adherence to what has been demonstrated in the texts of the Book and the 

Sunna and has been agreed upon by the jurists by way of loyalty to the terms of the 

contract of amān and the conditions of residence and citizenship in the countries of 

Europe in which they live. Amongst the most important things which are required of 

them are: 1. That they consider the lives, property and honor of non-Muslims to be 

inviolable according to the requirements of the contract under which they entered these 

countries and remained residing in them, for God has said: “Fulfill every contract for 

contracts will be answered for [on the Day of Reckoning].” [17:34] [and] 2. That they 

respect the laws of these countries which have sheltered them, and protected them and 

                                                 
32
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have made it possible for them to enjoy all the guarantees of a dignified life, for God has 

said: “Is there any reward for good but good?” [55:60]
34

 

 

The vice-chairman of this Council, Fay�āl Mawlawī, in another text refers to the 

contemporary system of visas and naturalization as the legal and moral equivalent of the 

former amān and exhorts fidelity to their terms.
35

  

In fact, Mawlawī and Qara�āwī extract from the duty to honor contracts an even 

more robust position. Qara�āwī argues that even when the duty of jihād does obtain it can 

be discharged in a variety of ways: “As for Muslims living beyond the territories, they are 

required to back the wronged with all means possible. Thus, jihād is not confined to 

fighting in the battlefield. There are many forms of support. A Muslim can give out 

charity, boycott the products of the enemy, etc.”
36

 Referring to the 2003 invasion of Iraq, 

a war which Mawlawī refers to as “aggression” and thus potentially a situation of 

defensive jihād contribution to which would then be an individual obligation on all 

Muslims (far� ‘ayn), he writes that “Muslims are bound by conventions they concluded 

with these [non-Muslim invading] countries, such as nationality or residence. Therefore, 

they are exempted from fighting along with the Iraqi people, for Allah says ‘…if they 

seek help from you in the matter of religion then it is your duty to help them except 

against a folk between whom and you there is a treaty’ [Q. 8.72].” Furthermore, while 

Muslims may in no circumstances participate in that war on the non-Muslim side, “they 

are not [even] allowed to evade taxes [in their host countries] because of the conventions 

they concluded with these countries. Also, they are not allowed to attack the military 

institutions.”
37

 Thus, according to Mawlawī, not only do Muslim citizens of non-Muslim 

states have no right to sabotage their states’ efforts of self-defense, but they are not even 

allowed to damage the interests of their state of citizenship when it is engaged in what is 

regarded as a war of aggression against a Muslim country.
38
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It is also argued occasionally that the principle of reciprocity (al-mu‘āmala bi’l-

mithl) which is used by some to justify the use of violence against civilians or one’s state 

of citizenship “is limited to that which is considered virtuous in Islam. For example, if the 

enemy violates the honor of Muslim women, Muslims do not violate the honor of their 

women. If they kill women, children and the weak, Muslims do not respond by doing the 

same. If they starve prisoners of war to death, Muslims do not reciprocate.”
39

 

Mawlawī, Qara�awī and the European Council for Fatwa and Research represent 

what we might refer to as the “neo-classical” strand of contemporary Islamic ethical 

thought, insofar as they seek to articulate their positions as much as possible within the 

framework of the classical juridical tradition and thus claim a certain conservative 

authority and authenticity. In this case it seems quite clear that there are very stable 

Islamic foundations for a principled, religiously-grounded affirmation of a very basic 

statement of loyalty, namely, the abstention from and repudiation of any acts damaging to 

one’s state of citizenship when it is engaged in conflict even with a Muslim force or 

entity. 

 

Does Jihadi Fiqh Have an Answer for the Amān Question? 

 

 From the preceding we can see that in seeking to show (1) that certain non-

Muslim states are at war with Muslims and thus targetable in a variety of ways, including 

through attacks on civilians, and (2) that all Muslims must always place their loyalties to 

Islam and Muslims above any other loyalties, jihadi discourses actually sidestep the 

crucial issue from an Islamic juridical perspective: that certain specific Muslims are 

absolutely prohibited from engaging in certain hostile acts because of their acceptance of 

an amān contract of mutual security.
40

 

 At the same time, no social contract if it is to be a genuine contract is without its 

limits (at least contracts between humans). Even Hobbes allows the subject of the body 

politic to flee when the sovereign demands his death. If, keeping with the analogy to 

Hobbes, the normal state of relations between Muslims and infidels prior to a social 

contract is a state of nature, when does the behavior of the non-Muslim state permit the 

Muslim to declare a return to the state of nature, claiming all of its privileges and 

accepting all of its risks? 
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An important statement comes from Shaykh ‘Abd al-Mun‘im Mu��afā �alīma 

(Abū Ba�īr al-�ar�ūsī), a Syrian scholar living in London who is considered a theorist of 

“Salafī jihadism” but is also known for issuing a series of widely-read fatwās forbidding 

suicide terrorism. (Indeed, the “London Bombing Text” in its full title is explicitly 

dedicated to responding to his “vile declaration” in opposition to the July 7 attack.) 

�ar�ūsī gives four conditions which render the amān contract void: (1) “If they [the non-

Muslim authorities] turn against [the musta’min Muslims] and commit perfidy against 

them,” (2) if the contract is time limited and expires, (3) if Muslims depart from the non-

Muslim country and the contract is declared void by either party, and (4) if the country of 

refuge seeks to deport or extradite the musta’min Muslim back to the country from which 

he fled. It is noteworthy that he does not consider in any detail what kinds of state acts 

might fall under circumstance (1).
41

  

 But what �ar�ūsī expressly does not list as an event which nullifies the amān 

contract is war between the non-Muslim state of citizenship and any other Muslims 

anywhere in the world. Thus, when the “London Bombing Text” asserts that “there is no 

room for doubt that Britain is an infidel state at war with the entirety of Muslims (‘umūm 

al-muslimīn) and there is no disputation on this except on the part of grave sinners”
42

 the 

text does not address specifically the status of Muslim citizens of Britain; rather, it treats 

the problem of a treaty between Muslims and Britain generally. The closest the text 

comes is to invoke Mu�ammad’s dictum that “war is deceit” (al-�arb khud‘a) to justify 

the failure of the British citizens to formally declare their intentions by publicly 

renouncing their amān contract. 

 There have been other efforts to argue that Western Muslims are not under an 

obligation of restraint. The argument has been made that any explicit amān, or contract of 

security, is only binding on Muslims who voluntarily enter a non-Muslim country. 

Muslims born in a non-Muslim country did not choose to be born there and did not 

autonomously enter into a contract and are thus permitted to engage in hostilities. Hassan 

Butt, an activist who split from the UK Salafi groups Hizb ut-Tahrir and al-Muhajiroun 

over the principle that British Muslims are not permitted to engage in violence in Britain 

is reported to have said: “Now, I am not in favour of military action in Britain but if 

somebody did do it who was British, I would not have any trouble with that either. . . It 

wouldn’t necessarily be the wisest thing to do but it wouldn't be un-Islamic. … Most of 

our people, especially the youth, are British citizens. They owe nothing to the 

Government. They did not ask to be born here; neither did they ask to be protected by 

Britain. … They have no covenant. As far as I’m concerned, the Islamic hukm (order) 

that I follow, says that a person has no covenant whatsoever with the country in which 

they were born.”
43

 Butt does not cite any Islamic text or scholar for this opinion and it is 

not clear whether this position has been articulated formally by an Islamic legal scholar. 
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 Others have argued that recent domestic security measures which focus on the 

local Muslim community have reached a point of injustice and arbitrariness that Muslims 

may regard themselves as relieved of their obligations of restraint. The primary (if not 

sole) example of this is the media statement by Omar Bakri Muhammad, the supposed 

leader of the “al-Muhajiroun” Salafi group in the United Kingdom. He had previously 

declared on multiple occasions that while he supported terrorist acts against Western 

powers he regarded Muslims living in those countries as bound by the “covenant of 

security” (‘aqd al-amān). On January 10, 2005 he is reported to have declared that British 

counterterrorism measures violated the British guarantee of security and peace to the 

Muslim community and thus rendered void the mutual covenant of security, making it 

permissible for British Muslims to attack British interests.
44

 Again, it is not clear whether 

there has been any elaborate, scholarly formulation of this position. However, it does 

seem to enjoy a certain theoretical plausibility (albeit not in its particular application to 

the British case): if it can be shown that a non-Muslim state formally and consistently 

applied different sets of constitutional rights to Muslim citizens on arbitrary grounds then 

the initial Islamic foundation for their obligations to that state could be said to no longer 

obtain. However, it seems quite clear that most scholars would traditionally argue that 

this then does not permit random violence but first imposes on the Muslim minority an 

obligation of migration to a more hospitable land. 

 However, it appears that by and large jihadi fiqh is characterized by a deafening 

silence on the amān question. The “London Bombing Text” all but ignores it, and in all 

of his public pronouncements calling on Western Muslims to fulfill their obligations of 

loyalty to the umma, pronouncements which make it clear that he aspires to scholarly 

authority, Anwar al-‘Awlaqī has failed to address the amān question at all. 

 

Conclusion: When Does Consequentialism Mean the End of Islamic Law? 
 

 The preceding is partially a story about violence and terrorism within Islamic 

religious ethics. Who calls for what; who’s up, who’s down; who’s right. But it is also a 

story about the state of Islamic religious ethics today more generally. Certain questions 

are by now so familiar that they have the air of cliché about them. “Who speaks for 

Islam?” “What does it mean to have authority in Islam after the ‘crisis of authority’?” 

“What are the prospects for Islamic reform?” 

 I have tried to explore here a narrow form of the above questions. There is no 

single world in classical Islam that easily corresponds to the English word “authority,” if 

what is meant by that is the right to command obedience. There are, of course, many 

words for legitimate political power – imāma, khilāfa, wilāya, amr – and many doctrines 

of barely-conditional obedience to quasi-legitimate political power – sul�a, mulk, siyāsa, 

shawka. But the language of law and scholarship also produced a series of concepts for 

speaking about “authority” in the sense of the right to give guidance, or the sense of 

being “an authority.” The absence of �ujja, dalīl or na�� signifies the lack of authority in 

an argument, and marja‘iyya is often used to describe the status of having authority, but 
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perhaps the best word for the quality that a person possesses which makes him “an 

authority” is simply ‘ilm – knowledge. This is the quintessentially Islamic conception of 

moral authority – knowledge of textual traditions and the right moral and intellectual 

dispositions to use them responsibly in ethical argumentation and guidance. 

 The nature of a “crisis of authority” is not just a matter of who possesses 

knowledge and thus the standing to speak in an authoritative voice. Much is made of the 

autodidacts, engineers, civil servants, literary critics and activists who have tried to speak 

for Islam since the 20
th

 century and the deleterious effects this has had on the quality and 

tone of Islamic public reason, but Islamic intellectual history is replete with autodidacts 

and many traditionally trained scholars have converged substantively and ideologically 

with the positions of the modern activists. A more important dimension of the crisis of 

the authority is dispute over the kind of knowledge which generates authority.  

 If Islamic jurisprudence per se (and not just particular scholars or activists) has to 

compete today for the status of the most prestigious and authoritative mode of knowledge 

in the realm of public and political ethics in ways it traditionally did not, then it is not 

surprising to see that competition playing out on a number of intellectual and moral 

terrains, since Muslim moral and political life is constituted by more than the pursuit of 

certain knowledge of God’s intention behind revealing specific texts. Thus, we see (as 

was certainly the case also in premodern times), Islamic would-be authorities both 

making demands on believers, but also making concessions to them, most notably in the 

privileging of concepts like taysīr and al-awlawiyyāt in the jurisprudence of Yūsuf al-

Qara�āwī, made easier through the use of classical legal maxims (qawā‘id fiqhiyya) or 

arguing from public interest (ma�la�a) and the overall “purposes of the Law” (maqā�id 

al-sharī‘a). The use of Islamic jurisprudence to justify revolution or non-state violence 

reflects a similar need to address the various political needs, desires or passions of 

modern Muslims. This problem is obviously compounded in the minority condition, 

where the relevance of Islamic law to public, political matters is far from obvious even to 

pious Muslims.  

 The point here is not that these various social and political needs are not 

necessarily part of the Law or that Islamic jurisprudence pursues a specific set of values 

which are radically distinct and isolated from social and political ones. Values which we 

call “legal,” “moral,” “religious,” “political” or “social” are not distinguishable from one 

another in any clear or decisive way. Rather, the point is that for all of its flexibility, 

worldliness and mutability, Islamic jurisprudence as a formal ethical discourse is not 

merely interchangeable with and reducible to expressly political or military strategizing, 

individual means-ends calculation, personal judgment about the good, or public policy. 

While as outside scholars we have no choice but to accept the observations of certain 

critical approaches to Islamic legal discourse which stress the instrumental and 

ideological – the human – imprints on Islamic law,
45

 as outside scholars we also have no 

choice but to observe variations in quality, consistency and transparency in various 

instances of Islamic legal-moral reasoning.  
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 It is rare to find a point of doctrine in Islamic law as uniformly asserted as the 

amān doctrine. As shown above, even the prohibition on killing fellow believers is prone 

to more qualification than the prohibition on violating the amān contract. Unlike so many 

questions which confront modern Islamic scholars and activists – How should sharī‘a be 

codified in a modern state system? How may explosives be used in warfare? – the 

prospect of a clash of loyalties between a non-Muslim state of residence and the Muslim 

community was something the classical jurists were almost constitutionally aware of. 

There is no real difference in kind between the moral dilemma faced by a modern 

Muslim living in a non-Muslim polity and a medieval Muslim living in one – what has 

changed from one situation to another? There seems to be no dimension of the dilemma 

and no range of available options present today which the classical jurists did not 

consider which might justify the argument that any traditional consensus must be 

reconsidered.  

 The Islamic-legal-skeptic is still unimpressed. “Isn’t anything justifiable in some 

way through Islamic juridical methods?” Perhaps; but two points stand out. First, as I 

noted above, what is remarkable in the case of ‘Awlaqī and the London Bombing Text is 

the complete disregard for the amān question, a silence which probably speaks volumes 

about its difficulty for them. Second, while there is no doubt that, if pressed, ‘Awlaqī and 

similar figures could reach for the �arūra- or ma�la�a-button (like the Staples office-

supplies “Easy” button (“That was easy!”)), perhaps by invoking the purported statement 

of the Prophet that “war is deceit” (al-�arb khud‘a), we can easily observe the 

degradation of Islamic legal reasoning and moral disposition involved in the use of such 

devices. Was the “necessity” or “public interest” of attacking the enemy less present in 

the times of Sarakhsī, Nawawī, Ibn Qudāma and others when they asserted the amān 

doctrine in the forcible and categorical ways introduced above? The prohibition on ghadr 

is nothing other than an answer to the question “What do we do in this particular 

circumstance when we want to fight to the enemy and benefits might follow from doing 

so?” 

 Ghāzālī’s rigor in allowing ma�la�a to be invoked in the case of human shields is 

well-known. Killing human shields in the ranks of an enemy army deployed on the field 

of battle is often permissible because it is known with certainty that an objective of the 

Law is to minimize killing, which requires defending Muslim lands from invading 

unbelievers, for if they were to win they would kill the human shields anyway and many 

more besides. But  

 

taking ma�la�a into consideration requires three circumstances: necessity, certainty and 

generality (�arūra qat‘iyya kulliyya). It is thus not in effect if the unbelievers shield 

themselves with a Muslim within a castle and there is no necessity to capture the castle if 

we can do without it, and it is not certain that victory is not compromised by this, but 

rather merely probable or conjectural (zanniyya). Similarly, it is not in effect in the case 

of a group of people in a boat who fear capsizing and thus throw one person over to save 
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the rest, because this [ma�la�a] is not general in scope but rather only benefits a specific 

number of them.
46

 

 

But even the “al-Tatarrus fi’l-jihād al-mu‘ā�ir” text of al-Qā‘ida ideologue Abū Ya�yā al-

Lībī demonstrates a remarkable (if feigned, if unapplied) concern for both intellectual 

rigor in argumentation and moral cautiousness. He introduces a wide range of juridical 

literature from across the legal schools, including views contrary to his own. He also 

acknowledges the uncertainty and inconclusiveness surrounding his own arguments, as 

well as the severity of the moral stakes (“all of our considerations here are expressed 

simply by the words of God ‘Fear God as much as you can.’”) He writes that “it is not 

enough to merely categorize an operation as ‘removing a general harm’ and to insert it 

within the ruling on killing human shields in order to make it permissible, without 

consideration of the necessity or very specific and particular need connected to it.” He 

calls not for a blanket permissibility on killing (Muslim) civilians as collateral damage 

when the target is legitimate, nor even the kind of proportionality calculus familiar in 

international humanitarian law, but rather for  

 

the mujāhidīn to look independently and distinctly at each operation in which they might 

engage which might impact Muslims, and to undertake a specific study of each one 

considering all of its various aspects in a complete and comprehensive way, such as 

following: the precise military, political, symbolic or economic importance and weight of 

the specific intended target; choosing the appropriate time and place of the attack as far 

as possible and exerting the utmost effort to attack as far as possible from places of 

residence, traffic and public movement and to avoid the busiest times of the day; limiting 

the quantity of weapons to what is sufficient for the mission and will limit Muslim 

casualties; a precise and realistic balancing of the harm that will result [to the enemy] 

from hitting the intended target and the harm that will befall Muslims from the operation, 

both in terms of the numbers of dead and also in terms of the support for and 

understanding of the operation and its goals on the part of Muslims [i.e., hearts and 

minds]; whether it is possible to strike the target in any other way or through other 

means; but most of all that it is absolutely prohibited to intend in your heart to kill 

Muslims and that the intention must always be to kill the targeted unbelievers. 

 

 One does not want to suggest that ‘Awlaqī adopt the moral and intellectual 

sensibilities of al-Qā‘ida even more than he already does! Furthermore, the parallels are 

imperfect: al-Lībī is discussing war within the lands of Islam and the evil of shedding 

Muslim blood (although on occasion he does mention, following the classical scholars, 

“protected unbelievers,” which is what fellow citizens are for the Muslims ‘Awlaqī is 

addressing). Rather, the point is that any attempt to formulate juridical arguments has the 

capacity to ensnare the activist in a set of constraints and demands which limit the scope 

for mere strategic or tactical goal-rationality (“war is deceit”). Al-Lībī’s text seems to 

minimize reference to the main hallmarks of jihadi reasoning in defiance of the legal 

tradition: a general takfīr of Muslims who fail to support the righteous mujāhidīn and to 

ends-justifying-means rationality. My only point here is that ‘Awlaqī’s exhortations to 
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privilege loyalty to the Muslim umma including through perfidious behavior is an 

example of the kind of unmoored reasoning which refers to sharī‘a only to sanction one’s 

own preferred behavior, and never to constrain it. The obligation to avoid ghadr is, 

perhaps, one of the few cases of an Islamic legal commitment on which there exists no 

legitimate ikhtilāf and when it is thus possible to describe a view as quite clearly “against 

the Islamic legal tradition.” 

A final point about moral conflict and disagreement across ethical traditions: my 

argument is not that more rigorous fiqhī reasoning will necessarily lead Muslims 

(including jihadi groups) to converge on shared conclusions with the Geneva 

Conventions or this-or-that Western doctrine of just war and political obligation. Rather, 

my point is that in a world with persistent disagreement about the background frames of 

moral reference and specific politico-moral objectives, we can either seek to limit our 

moral engagement to those who share a substantial amount of our own moral 

assumptions and commitments, or we can search for specific points of agreement with 

moral strangers. The appeal (and danger) of ‘Awlaqī’s rhetoric is that it is not all reckless 

or concocted. Of course many Muslims will feel the pull of loyalty to a global 

brotherhood over a secular nation-state, and of course many Muslims (as well as others) 

will be outraged by wars in which the vast majority of casualties are Muslims. Where 

general exhortations about the badness of radical Islamist aims, or the categorical evil of 

killing civilians (when even the Geneva Conventions do not meet this standard), or the 

obligation of weaker parties to always “fight fair” even at the expense of “fighting well” 

fail, it is far from trivial to note a few specific points where “Western” and even radical 

Islamic moral discourse might converge. Where we disagree about “who the real terrorist 

is,” about whether non-state violence is always worse than state violence and about which 

kinds of goals ever justify collateral damage, it is not insignificant when we can point to 

specific obligations arising from specific bonds and relationships which allow for moral 

trust and agreement even in the absence of wider political and moral commonality.  
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